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Introduction

• The information in this presentation and the examples given are for 
informational purposes only.

• The views and opinions expressed are mine.  They are based on my 
training and experience as a law enforcement officer, and information 
I have gathered from the resources identified on slide 3. 

• I recommend you conduct your own research into the content of this 
presentation. 



Resources
• Revised Code of Washington (RCW), Washington Administrative Code (WAC)
• Department of Ecology (DOE) Chapter 43.21A RCW (DOE is a State regulatory agency)
• State Environmental Policy Act statute (SEPA) RCW 43.21C
• SEPA rules (Chapter 197-11 WAC)
• Hazardous Waste Cleanup-Model Toxics Control Act (MTCA) RCW 70.105D
• DOE Area-Wide Soil Contamination Project, Task 3.12:  Manson Area Data Analysis, 

Publication Number 03-09-048
• Cleanup Levels & Action Levels for Soil Arsenic and Lead Pamphlet, DOE Publication 

Number:  11-09-095   Revised October 2016
• Information provided by Dr. Brian Patterson (Letters and Emails to DOE, Chelan County 

and the City of Chelan Departments of Planning and Community Development)
• Letter dated 10-24-2017, from Attorney Natalie Kuehler to the City of Chelan Planning 

and Community Development in reference to Holiday Hills Notice of Application and 
Environmental Impact Statement

• City of Chelan / DOE workshop conducted by Valerie Bound on June 5, 2018 addressing 
issues associated with lead and arsenic contamination in old orchard lands and the 
implications of building residential developments on these properties.



Brief History of Manson Soil Contamination
• From the early 1900s to the late 1940s, lead arsenate was a heavily-

used pesticide on orchards in the Chelan and Wenatchee valleys. 
• Lead arsenate was frequently prepared by farmers at home by 

reacting soluble lead salts with sodium arsenate.  
• Sodium arsenate is a product of neutralizing arsenic acid.
• Arsenic and lead are carcinogens and over time can be harmful to 

humans, especially children. 
• Lead and arsenic elements bind tightly to soil particles and do not 

decompose over time.  Over decades, this caused a build-up in the 
soil in and around area orchards.  Today, arsenic and lead are still 
present in the soil at levels that are a risk to human health and 
require cleanup. 



Brief History of Manson Soil Contamination
• In the 1950s and 1960s, states began to ban lead arsenate use due to 

risks to human life. 
• In 1971, the State Environmental Policy Act RCW 43.21C, or SEPA, was 

enacted to create a process to identify possible environmental 
impacts of governmental actions (building permits, regulations, etc.). 

• In 1984, the state of Washington banned the use of lead arsenate.
• In 1989, the Hazardous Waste Cleanup-Model Toxics Control Act, 

RCW 70.105D was enacted to guarantee each person’s fundamental 
and inalienable right to a healthful environment, and to protect 
people against an increased lifetime cancer risk.  It classifies 
substances as hazardous, provides for investigating authority, issues 
orders, requires holders to conduct remedial actions, etc. 



Brief History of Manson Soil Contamination

• In June 2003, the Washington Department of Ecology Area-Wide Soil 
Contamination Project, Task 3.12:  Manson Area Data Analysis, 
Publication Number 03-09-048, was published.

• This study documented that much of Manson is contaminated with 
levels of arsenic greater than 20 parts per million (ppm).  The DOE 
considers levels of arsenic greater than 20 ppm a risk to human 
health and requires cleanup. Model Toxics Control Act, RCW 70.105D 

• However, since 2003, residential developers have built communities 
on these contaminated lands without first performing soil 
remediation or disclosing to buyers that the land they were 
purchasing was contaminated.  



DOE Area-Wide Soil Contamination Project, Task 3.12:  
Manson Area Data Analysis, Pub Number 03-09-048

• The study provides maps showing where historical orchards were located 
(shaded in green).

• Soil test data show that about 90 percent of the surface samples taken 
within historical orchards were found to have arsenic concentrations 
exceeding what are known as “Method A” cleanup levels as specified by 
the DOE under the Model Toxics Control Act (MTCA). 

• In accordance with MTCA regulations, residential land use is not allowed if 
potential residents could be exposed to soils with contaminant 
concentrations higher than the Method A cleanup levels.

• The study also provides an overlay of the historical orchard locations with 
the Subject Properties. As can be seen, nearly the entirety of the Subject 
Properties were historical orchards, and are therefore highly likely to be 
contaminated with arsenic above Method A cleanup thresholds, precluding 
residential development without substantial soil mitigation.



Applicable Laws & Regulations
• Chapter 197-11 WAC - SEPA RULES
• Revised Code of Washington (RCW) 43.21C.020(2) and (3). 
• SEPA imposes a duty on Chelan County to assemble and review full 

environmental information before rendering a decision regarding the 
issuance of permits for development/construction projects.

• SEPA environmental review is required for any proposal which 
involves a government action, such as a construction project, 
adoption of a comprehensive plan, development regulations, or a 
transportation plan.

• SEPA can be used to modify or deny a proposal to avoid, reduce, or 
compensate for probable impacts. 

• (WAC 197-11-704), (WAC 197-11-800 through 890)



Past Written Responses by Manson Developers to 
SEPA Question 7a. Environmental Health Hazards

7a.  Are there any environmental health hazards, including exposure to 
toxic chemicals, risk of fire and explosion, spill, or hazardous waste, 
that could occur as a result of this proposal?  If so, describe.
• Manzanita Court – none known
• The Farm – No
• Wapato Heritage - No
• SEPA records were requested on 13 June 2018, from Chelan County 

Community Planning and Development:  The Village, Wapato Terrace 
II, Summer Breeze, and Summerset



Update to Slide 9, July 2, 2018
Responses by Manson Developers to SEPA Question 7a. 

Wapato Heritage-  SEPA Checklist dated 03-01-2018  Response: No 

The Farm-   SEPA Checklist dated 07-13-2017  Response: No 

         Note: Possible Follow-up 

Manzanita Court-  SEPA Checklist dated 12-22-2016  Response: none known 

Village at Lake Chelan Phase II- SEPA Checklist dated 02-26-2014  Response: None 

Wapato Terrace II-  SEPA Checklist dated 11-18-2005 Response: No other than this 
property was used as an apple orchard and may contain some chemicals in soil. 

Village at Lake Chelan-  SEPA Checklist dated 08-28-2004  Response: No 

Summerset (Vertrees)-   SEPA Checklist dated 09-13-2001   Response: No 

Summer Breeze (Blessin)-  SEPA Checklist dated 02-25-2000  Response: No 



Applicable Laws & Regulations

Lead Agency:
• WAC 197-11-050 Lead agency. (1) A lead agency shall be designated when 

an agency is developing or is presented with a proposal, following the rules 
beginning at WAC 197-11-922. (2) The lead agency shall be the agency with 
main responsibility for complying with SEPA's procedural requirements and 
shall be the only agency responsible for: (a) The threshold determination; 
and (b) Preparation and content of environmental impact statements.

• Chelan County is the “lead agency” responsible for conducting the 
environmental review for a proposal and documenting that review in the 
appropriate SEPA documents (DNS, DS/EIS, adoption, addendum).

• WAC 197-11-924 to 938



Applicable Laws & Regulations
• RCW 43.21C.020 - Legislative recognitions—Declaration—

Responsibility.
• (2) In order to carry out the policy set forth in this chapter, it is the continuing 

responsibility of the state of Washington and all agencies of the state to use 
all practicable means, consistent with other essential considerations of state 
policy, to improve and coordinate plans, functions, programs, and resources 
to the end that the state and its citizens may:

• (b) Assure for all people of Washington safe, healthful, productive, and 
aesthetically and culturally pleasing surroundings;

• (3) The legislature recognizes that each person has a fundamental and 
inalienable right to a healthful environment and that each person has a 
responsibility to contribute to the preservation and enhancement of the 
environment.



Applicable Laws & Regulations

• Model Toxics Control Act
• MTCA Cleanup Regulation Chapter 173-340 WAC
• Model Toxics Control Act Chapter 70.105D RCW
• Uniform Environmental Covenants Act Chapter 64.70 RCW

• State Environmental Policy Act. (SEPA). See chapter 197-11 WAC for 
the State Environmental Policy Act requirements pertaining to the 
implementation of the Model Toxics Control Act.

• In order to protect people against an increased lifetime cancer risk, 
the DOE set arsenic clean-up levels at 20 ppm.  The level was 
established based on State Law RCW 70.105D Model Toxics Control 
Act.



Applicable Laws & Regulations

• RCW 43.21C.460  Environmental Checklist
• (5) Nothing in this section authorizes a lead agency to ignore or delete a 

question on the checklist.

• RCW 43.21C.034 Use of existing documents.
• RCW 70.105D.010  Declaration of policy.
• (6) Because releases of hazardous substances can adversely affect 

the health and welfare of the public, the environment, and property 
values, it is in the public interest that affected communities be 
notified of where releases of hazardous substances have occurred 
and what is being done to clean them up.



Applicable Laws & Regulations

• Even with the available public information, developers and the Chelan 
County government have failed to perform proper oversight of the 
permitting process and enforcement of hazardous material and safety 
regulations.



Consequences of Not Following Applicable 
Laws & Regulations

RCW 42.20.100 Failure of duty by public officer is a misdemeanor.
• Whenever any duty is enjoined by law upon any public officer or 

other person holding any public trust or employment, their willful 
neglect to perform such duty, except where otherwise specially 
provided for, shall be a misdemeanor.

• [ 1909 c 249 § 16; RRS § 2268. Prior: Code 1881 § 889; 1854 p 90 §
82.]



Consequences of Not Following Applicable 
Laws & Regulations

RCW 9A.80.010 Official misconduct.
• (1) A public servant is guilty of official misconduct if, with intent to obtain a 

benefit or to deprive another person of a lawful right or privilege:
• (a) He or she intentionally commits an unauthorized act under color of law; 

or
• (b) He or she intentionally refrains from performing a duty imposed upon 

him or her by law.
• (2) Official misconduct is a gross misdemeanor.  [ 2011 c 336 § 408; 1975-

'76 2nd ex.s. c 38 § 17; 1975 1st ex.s. c 260 § 9A.80.010.] NOTES: Effective 
date—Severability—1975-'76 2nd ex.s. c 38: See notes following RCW 
9A.08.020.



Consequences of Not Following Applicable Laws & 
Regulations

RCW 9A.08.020 Liability for conduct of another—Complicity.
• (1) A person is guilty of a crime if it is committed by the conduct of 

another person for which he or she is legally accountable.
• (2) A person is legally accountable for the conduct of another person 

when:
• (a) Acting with the kind of culpability that is sufficient for the 

commission of the crime, he or she causes an innocent or 
irresponsible person to engage in such conduct; or

• (b) He or she is made accountable for the conduct of such other 
person by this title or by the law defining the crime; or



Consequences of Not Following Applicable 
Laws & Regulations

RCW 9A.08.020 cont’d
• (c) He or she is an accomplice of such other person in the commission 

of the crime.
• (3) A person is an accomplice of another person in the commission of 

a crime if:
• (a) With knowledge that it will promote or facilitate the commission 

of the crime, he or she:



Consequences of Not Following Applicable Laws & 
Regulations

RCW 9A.08.020 cont’d
• (i) Solicits, commands, encourages, or requests such other person to 

commit it; or
• (ii) Aids or agrees to aid such other person in planning or committing it; or
• (b) His or her conduct is expressly declared by law to establish his or her 

complicity.
• (4) A person who is legally incapable of committing a particular crime 

himself or herself may be guilty thereof if it is committed by the conduct of 
another person for which he or she is legally accountable, unless such 
liability is inconsistent with the purpose of the provision establishing his or 
her incapacity.



Real World Example of Consequences from Not 
Following the Law & Regulations

To date, 15 current and former MI State and local officials have been 
charged with 51 criminal charges for their role in the Flint, MI water 
crisis including:

• Misconduct in Office 
• Willful Neglect of Duty 
• Conspiracy
• Tampering with Evidence
• Involuntary Manslaughter



Real World Example of Consequences from 
Not Following the Law & Regulations

Reasons for charges: 
• Failure to take corrective action once health hazard was known
• Failure to notify the public 
• Active concealment
• Misleading of officials about the evidence 
• Falsifying reports
• Discouraged corrective action
• Death due to neglect of duty



Possible Manson Community Council Actions

• Adopt a Council policy that demands that Chelan County Government 
require soil testing for hazardous materials (Arsenic and Lead) on all 
proposed applications requiring government action.

• Demand that the Chelan County government publicly take 
responsibility for this lack of oversight, be transparent, and begin 
immediate enforcement before people are hurt and tax dollars are 
wasted on preventable law suits.     


